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I. I~TRODUCTIO~ 

l'hc Washington State C:riminal Justice Training Commission ("the 

( ummissiun") ~.vithhcld documents requested by John F. Klinkcrt because 

the Legislature enacted a statute making the requested records 

"confidential and exempt from public disclosure:' The Commission 

provided a privilege: log to Klinkert that sufficiently disclosed the identity 

ol the vvithheld documents without breaching the1r confidentiality. 

Years alter the statutory deadline Cor filing a Public Records Act 

(PRA) lavvsuit expired, Klinkert filed a Pl:Z..<\ lawsuit challenging the 

Commission· s decision to withhold production of the docume:~ts it had 

identified in the privilege log. The superior court dismissed the lawsuit as 

m;timely. The cuun or appeals affirmed in a published opinion. Klinken 

seeks further rcvicvv. 

II. ISSCES PRESENTED 

Klinkert argues that the decision of the coun of appeals contlicts 

vvith decisions of this court. If review were accepted, the issue presented 

would be whether the one-year statute of limitations for tiling a Public 

Records Act lawsuit applies to a lawsuit tiled three years after the request 

was notified that certain identified records were vvithheld'? 



Ill. STATE:VJE~T OF THE CASE 

The \Vashington State Criminal Justice Trainmg Commission is a 

state agency tasked \Vith the training and licensing of Washington police 

officers. RCW 43.1 OJ .85( 6). Full-time, fully commissioned police ofticers 

must maintain peace officer ce1iification issued by the Commission as a 

condition of continuing employment. RC W 43.10 l.Ol)5( 1 ). The 

Commission can revoke peace otlicer certification if an ofticcr is 

terminated ti·om employment rur ••disqualil:v'ing misconduct."" 

RCW 43.101.1 05(d). 

\Vashington law enforcement agencies must noti t~ the 

Commission when an ofticer is terminated for disqualifying misconduct. 

RCW 43.101.135. Law enforcement agencies are further required to send 

the investigative tile documenting the misconduct to the Commission if 

requested by Lhc Commission. RC\\ 43.101.135. The Commission 

rcvicv,:s the investigative tile and any uthcr documents it compiles and 

determines whether or not to initiate an administrative proceeding to 

revoke the ot1icer"s certification. RC\V 43.101.135 

The Commission is exempt from producing for public inspection 

the notice of termination and the investigative lile submitted by the 

tem1inating law enforcement agency. RCW 43.10 1.400(1 ). The 



Legislature il.nther directed the Commission to keep such records 

.. confidential.'' RC:W 43.101 .400( 1 ). 

lfthe (\>mrnission declines to initiate an administrative proceeding 

against the terminated officer, it must ·'purge'' the investigative file. 

RC\V 43.10 1.400( 4 ). This is generally accomplished by returning the file 

tu the lavv enforcement agency. 

On November 29, 200~. King County Sheriffs Deputy Paul 

Schene \Vas involved in a physical altercation with an arrestee. CP 113. 

The King County Sheriffs Oflice (KCSO) terminated Deputy Schene's 

employment after an internal investigation resulted in sustained findings 

of misconduct. CP 108. On October 6, 2009, KCSO submitted to the 

Commission a file containing ''the entire investigative records relating to 

the [ntemal Investigation of Deputy Paul Schene. ,. CP 106. 

On October 27, 2009, petitioner John F. Klinkcrt submitted a 

public records request to the Commission. CP 70. Klinken requested that 

the Commission produce: 

any and all documents, transcripts. emails. handvvritten 
notes, recordings or images vvhich the CJTC has that are 
related to the lli2Sl/08 incident in King County where two 
King County Sheriffs Deputies, Deputy Paul Schene and 
Deputy Travis Brunner assaulted a 15-year-old girl, Malika 
Calhoun, in a holding cell in SeaTac. 



CP 70. Klinkert essentially requested the entire investigative tile that vvas 

provided to the Commission by King County. 

On November 18, 2009, the Commission produced some of the 

records requested by Klinkert, but \Vithheld two records 1.-vhich totaled 714 

pages. CP 71-77 (Exhibits 3-5). The Commission disclosed the identity of 

the vvithheld documents by providing Klinkert with a privilege log that 

idenlilied the \VithhelJ records and exploined why they vvere exempt from 

pub] ic inspection. CP 77 (. Jppendi.'\ r1 ). The privilege log identified one 

withheld page as a '·Notice of Hire/Termination of Deputy Paul Schene.'' 

CP 77. The exemption log identified the remaining 713 withheld pages as 

the ''King County Sheriff's Office Investigative File on Deputy Schene.'' 

CP 77. The exemption log also included the date of the records, the author 

of the records. the person at the Commission who received the records, 

citation to the statutes that exempted each record from public disclosure, 

and a brief explanation as to why the identitied re<.:ords were exempt from 

publi<.: disclosure pursuant to the cited statutes. CP 77. 

On November 30. 2009, Klinkert told the Commission that he was 

dissatistied with the privilege log. CP 7l)-80. The Commission declined to 

amend the privilege log. 

Eight months later, on August 3, 2010. Klinkert contacted the 

Commission and complained agam that the privilege log provided in 



0iovember 2009 wus inadequate. CP 87-91. Klinkert requested ··a proper 

Privi lc2:c Jog." CP 87-91 
~ ~ 

The Commission promptly responded on August 5. 2010 and 

reiterated that the exemption log provided on November 18, 2009. was 

"fully adequate ... CP 87-88. The Commission explained to Klinkert that 

the exemption log \Vas adequate because it: 

identified that \:ve were withholding U!Y entir~tv of a 713-
page investigative file received from the former employer 
of a terminated ofticer. We explained that the cited statute 
exempts all files we compile in the course of certification 
imestigations. Since the information our privilege log 
provided about the author. recipient, nature. and intended 
use of the record allows ;..nu lo make the "threshold 
determination of whether the claimed exemption is proper,'' 
that is a proper privilege log entry. Publishing an inventory 
or the investigative tile's contents is not required fl,r your 
''tlu·esholcl detcm1ination,'· not required by the public 
disclosure law, and could easily defeat our proper claim of 
privilege. 

CP 87-88 (emphasis in the original). 

For almost four years, Klinkert took no legal action to challenge 

the Commission's November 2009 decision to vvithhold the requested 

records. On July 24. 2013. Klinker! filed a lavvsuit in Snohomish County 

Superior Court which alleged that the Commission violated the Public 

Records Act by improperly withholding the requested records. CP 56--113. 

The Commission moved the superior court for an order dismissing 

Klinkert"s lawsuit pursuant to CR 12(b)(6). CP 42-53. Specifically, the 

5 



Commission argued that Klinkcrt"s lav .. suit was barred by the one-year 

statute of limitations for a PRA lawsuit CP 43--53. The trial court agreed 

and distmssed the lcnvsuit as untimely. CP 1-4. 

Klinkcrt appealed the order of dismissal. but the Court of Appeals 

affi rrnecl the trial court· s order of dismissal. The Court of Appeals held: 

The exemption log provided by the Commission on 
~ovcmber 18, 2009. vvas sufficient to trigger the statute of 
limitations. It let Klinker! know that the entire 713-page 
investigative file was being withheld as exempt under 
RCW 43.1 01400(1 ). That was enough information to 
enable Klinketi to evaluate, and a cou1i to revievv, the 
Commission's decision to withhold the entire Jile. As soon 
as Klinkert received the one-page exemption log in 
1\ovemher 2009. he could have brought suit asking the 
superior coun to rule that each discrete document in the 
investigative fik required its mvn separate entry in the 
exemption log. His suit-----filed on .luly 24. 2013 --·was time 
barTed, and the trial court conectly dismissed it. 

Published Opinion at 6. 1 Klinkert petitions this court f(lr further review. 

IV. ARGUMENT 

The Supreme Court vvill review a decision terminating appellate 

review only in the follovving limited circumstances: 

(l) If the decision of the Coun of Appeals JS 111 conflict with a 
decision ofthe Supreme Court; or 

(2) If the decision of the Court of Appeals is m conflict with 
another decision of the Court of Appeals: or 

1 The published opinion of the Court of Appeals is appended to K!inkerl's 
Correc1ed f'etitwn ji;r Revtt!H. 
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~3) If a significant question of law under the Constitution of the 
State of Washington or of the United States is involved; or 

(4) If the petition involves an issue of substantial public interest 
that should be determined by the Supreme Court. 

R:\P l3.:f(b). In his corrected petition. Klinker! on!; argues criterion ( 1), 

that the Coun ufAppcals decision contlicts with previous decisions ofthe 

Washington State: Supreme Court. The Court should deny revinv because 

Klinkert's petition fails to satis(v this criterion l1.1r review. 

A. The Petition For Review Should Be Denied Because The 
Court Of Appeals Decision Docs Not Conflict With Any 
Decision of The Washington Supreme Court 

KJinkert argues that the opinion of the Court of Appeals conllicts 

vvith three opinions of this court: Progressive Animal vVeljcLre Soc y v. 

l. 'nh·. of 1-Vosh !PA JV<) !!;. 125 Wn.2d 243, R84 P.2d 592 ( 1994 ): Sunders 

v. State. l69 Wn.2d 827, 240 P.3d 120 (2010); and !?ental Housing 

Associwion oj Puget Sound v. Citv ol Des Moznt:s. 165 Wn.2d 525, 199 

P3d 393 (2009). Klinkerfs petition for review fails to establish that the 

Court of Appeals' opinion conflicts vvith these cases or any other authority 

from this Court. 

1. The Court of Appeals' decision does not conflict 
with PAWS II because the provtswns of 
RCW 43.101.400(1) do not conflict with the PRA 

Klinkert first argues that the Court of Appeals· opinion conflicts 

with PAW) II on the issue of whether an "other statute" cont1icts with the 
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PRA. At the outset. the Court should deny revievv because the Court of 

!\ppcals' opinion did not address this issue. An opinion cannot conflict 

vvith case lavv on an issue if that issue is not addressed in the opinion. 

Klinkert's argument also fails on its merits. In PATYS II, this court 

said \Vith respect to the PRA ·s '·other statute" exemption, "if such other 

swtutes mesh with the Act. they operate to supplement it. However. in the 

ev t:Til ol a contl ict be tv\ een the Act and other statutes. the provisions of the 

:\ct guverr:. .. PA H:'.)' ll. 125 Wn.2d at 262. Klinkert alleges that the Cour:: 

of /\.ppeals' opinion contlicts with this statement from P/J IVS !/because. 

::.:ccording to Klinkert. RCW 43. 1 01 .400(1) allows for em inadequate 

privilege log contrary to the requirements of the PRA. 

Klinker!' s argument ignores the authority of the Legislature to 

exempt from public disclosure records that an agency would otherwise be 

required to produce under the PRA. The Legislature clearly contemplated 

and intended to reserve for itself the right to enact statutes that would 

exempt specific records from public inspection under the Public Records 

Act: 

Each agency. in accordance with published rules, 
shall make available for public inspection and copying all 
public records. unless the record falls within the specific 
exemptions of *subsection (6) of this section. this chapter, 
or other sratutt: H·hich exempts or prohibits disclosure of 
.1pectjic inj(Jrmation or records . ... 

8 



RCW 42.56.070( 1) (emphasis adckd! [he only rational interpretation of 

the emphasized language is that the Legislature knew that on occasion it 

\\Ould determine that the confidentiality of records outweigh the public's 

interest in rev ie'>Ving them. 

The Legislature made such a decision in 2001 when it enacted 

RCW 43.101.400(1). The plain language ofthc statute makes clear that it 

v\i.lS intended to be an "other statute" that exempts specific records from 

public inspection where production would othcrvvise be required by the 

PRA 

the following records of the commtssion are confidential 
;;:nd exempt from public disciusurc: ... (c) all investigative 
.files of the commission compiled in carrying out the 
responsibilities olthe commission under this chopter. Such 
records are not subject to public disclosure, subpoena. or 
discovery proceedings in any civil action ... 

RCW 43.101.400(1 )(c) (emphasis added). 2 

The record in question here. the '·investigative file." was clearly 

conkmplated by the Legislature to be one record for PRA purposes. Use 

of the phrase ''all investigative files" in RCW 43.1 0 1.400( 1) is evidence of 

the Legislature· s intent to prohibit the public disclosure of all of the 

"investigate files" compiled by the Commission, i.e .. the entirety of each 

2 The .. responsibilities of the commission under this chapter'' (Chapter 43.10 I) 
include reviev.ing the investigative tile to determine whether there is probable cause to 
believe that an officer was terminated for disqualifying misconduct: and using a finding 
of probable cause to initiate an administrative action to revoke peace otlicer certification. 
RCW 4.0.101.135: RCW 43.101.155(1). 
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file regardless of how many discrete c~ocuments are included within. The 

c,mknts ()f each investigative tile is a single record [(!r purposes of 

responding to a public records request submitted to the Commission. 

t)se of the vvord "confidentwr· in RCvV 43.101.400(1) is further 

C\ idence or the Legislature's intent that the entire investigative file is a 

single recurd for PRJ\ purposes. "Confidential'' means ''private'' or 

"secret.,. FVebsler 's :Vinth New Colle,f!,iate Dictionw:v, 275 ( 1984). The 

Legislature directed the Commission to keep ·'all investigative files'' 

confidentiaL which means the entire contents of the file is confidential and 

accordingly may he considered by the Commission as one record for PRA 

purposes. It was the Legislature· s prerogative to keep these records 

contidential and exempt from public Jisclosure \vhen in the Commission's 

. 3 
possess10n. 

PA H~~· 11 hdd that ··if another statute ( 1) does not cont1ict with the 

Act. and (2) either exempts or prohibits disclosure of specific public 

recorJs in their entirety. then (3) the information may be withheld in its 

entirety ... " Jd at 262. Here. RCW 43.101.400(1) serves to mesh with the 

PRA by explicitly exempting certain records-to include "the 

investigative tiles''-from public disclosure. Contrary to Klinkert's 

3 There is no similar prohibition on disclosure for these same records when in 
the custody of the terminating law enforcement agency Klinker! conceded at oral 
argument in the court of appeals that he had obtained the same records at issue here from 
the King County Sheriffs Office. Published Opmion at 2. n.l. 
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argument. nothing in RC\V 43.1 01.400( l) c~empls the Commission from 

sufficiently identifying records it withholds from a public records 

requestor and accordingly does not con11ict v;ith the PIZ,<\.. 

Here. the Commission properly \Vithheld the entirety of the 

invcstigati·ve file because an '·other statute'' that does not cont1ict with the 

PRA e:<emptcd the entirety of the !ik ti·om public disclosure. !Jnder these 

circumsrunces, JYA TIS !I allowed withholding of the entirety of the record. 

The Court of Appeals correctly held that the privilege log provided 

hy the Commission .. let Klinkcrt know that the entire 713-page 

investigative file was being v\ithheld as exempt under RCW 

43.1 01.400(1)." Published Opinion at 6. The Court of Appeals' decision 

does not conflict with PA rVS 11. 

2. The Court of Appeals' decision does not conflict 
with Sanders v. State because the Commission 
"disclosed" the withheld record to Klinkert 

Sonders r. Swte noted that whik some records may be exempt 

from pruducliun. they are never exempt from disclosure. i.e .. a record 

must ahvays be identified and thereby .. disclosed'' in an exemption or 

privilege log. 5'onden· 1' Srute. 169 Wn.2d 827. 836. 240 P.3d 120 (:2010). 

Kiinkert argues that the Com1 of Appeals' opinion conflicts with Sanders. 

Klinkert' s argument again rests on the erroneous assumption that 

the investigative file is comprised of multiple records and does not itself 

II 



constitute just ore record. !he plain language of 

RC\V 43.10 1.400( 1) contradicts this assumption. The statute identities .. all 

investigative files of the commission" as records that are confidential and 

exempt from public disclosure. RCW 43.10 1.400(1 ). As argued above, the 

Legislature· s use of the phrase ·'all investigative files'' and the word 

··confidential" evidences its intent to exclude the entirety of all 

investigative files obtained or compiled by the Commission, regardless of 

the number of pages or discrete documents within the file. 

There is no conflict betvveen the Court of Appeals' decision and 

.\(mders The Cummission "disclosed" to f'v!r. Klinkeri the existence of the 

tile as required by Sanders by suHicicntly describing it in a privilege log. 

The log disclosed to Klinkert that the withheld record was the '·King 

county SheritTs Oftice Inwstigative File on Deputy Schene," it \Vas ·'713 

pages including a cover letter of 1 page.·· it was dated ''9/30/09," it vvas 

received at the Commission by Sonja Hirsch. it \Vas authored by Robin 

Fenton at the King County Sheriffs Office. the statutory exemptions that 

applied to the record. and a brief "explanation of how exemption applies ... 

Appendix .'1 (CP 77). The Commission sufficiently "disclosed'' the recon.l 

as required by Sanders. The Court of Appeals· decision does not con11ict 

with Sondt'rs and review should be denied. 

12 



3 The Court of Appeals' decision does not conflict with 
Rental Housing Ass 'n of Puget Sound v. City of Des !Hoines 
because the statute of limitations started to run as soon as 
the Commission provided a privilege log to Klinkert that 
sufficiently identified the withheld record and the reasons 
for its non-production. 

Judicial review of an agency's response to a public records request 

'·must be filed within one year of the agency's claim of exemption or the 

last production of a record on a partial or installment basis ., 

RCW 42.56.550(6). Only vvhen the claim of exemption does not provide 

sutTicient identit}'ing information vvill the one-year statute of limitations 

not begin to run. Rental Housing Assn ol Puget Sound v. ( 'ity of Des 

Muines, 165 \Vn.2d 525. 539-40, 199 P.3d 393 (2009). 

In R..:ntul Housing. the rental housing association (RHA) requested 

L'>velve different categories of records from the City of Des Moines 

relating to a certain rental housing program. ld at 52S. The city refused to 

provide hundreds of pages of requested records and did not provide a 

privilege/exemption log. Jd. at 528-29. Instead. the city generally 

characterized the withheld documents as '·inter-office legal opinions and 

memoranda," copies of ordinances and cases, and other various items. Jd. 

at 529. RHA filed suit under the PRA The city moved to dismiss because 

the lawsuit was filed more than one year after the last production of 

records. Jd. at 534-35. 
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This court held that a valid e:xen:ptiDn claim under the PRA must 

include sufficient identifying infonnation in a privilege log (as described 

in PA i-VS' I f). along with the iclenti tication of a specitlc exemption and an 

explanation of how the exemption applies to the record. Ri!ntul Housing 

"cis.\ n, 165 \Vn.2cl at 538. The court held that the city's reply ·with regards 

to the vvithheld records ··did not (1) adequately describe individually the 

withheld records by stating the type ot record withheld. date. number of 

pages. and author/recipient or (2) explain which individual exemption 

applied to which individual record rather than generally asserting the 

controversy .. " Id at 539. The city's response to the records request 

amounted to "silent withholding'" by the city. See id at 537. Because the 

city's response did not disclose the identity of the requested records even 

if an exemptiun applied, the one-year statute of limitations was not 

triggered b:v the response and RHA, s suit vvas not time-barred. Id at 541. 

Klinken argues that the Court of Appeals opinion conflicts with 

Ri!ntal Housing because the Commission did not provide him with an 

"adequate privilege log for each record as required by Renrcil Housing 

A.1sociation.'' Petitioner·., Corrected J>etitionj(Jr Review at 16. Klinkert's 

assertion is erroneous and the Court of Appeals' decision does not 

contradict Rental Housing. 



The Court of Appeals directly addressed Ren!ul Housing in 1ts 

opinion and correctly applied it to the facts of this case. Puh!ished Opinion 

at 5-6. The Court of Appeals noted that the Commission ·'disclosed"' the 

records on November 18, 2009 when it identified them as (I) a one-page 

'·Notice of Termination'' for Deputy Schene, and (2) King County's 

investigativ·e tile for Deputy Schene. which was comprised of 713 pages. 

Appendix A ( CP 77 ) . .!, l he log identified the author of the records, the date 

or the records. the citatwns to the st~ttuwry exemptions. and a brief 

C\;planation as to why the: cited st:.mncs exempted the Commission from 

producing the identified investigative file. Appendix A (CP 77). The 

Commission's privilege log was significantly more detailed than the vague 

explanations that amounted to "si knt vvithholding'" in Rental Housing. 

Lnlike Rentu! Housing, the Commission provided "enough information to 

enable Klinkert to evaluate, and a court to review, the Commission's 

decision to withhold the entire file." Published Opinion at 6. 

The Court of Appeals' decision followed Rentul Housing in 

holding that the statute of limitations began to run in November 2009 

when the Commission used a privilege log to su!liciently disclose to 

Klinkcrt the identity of the withheld record and the reasons for its non-

disclosure. Klinken filed his bwsuit in July 2013. almost three years after 

1 This was later claritied to be the same investig::uive tile that pertained to 
Depury Brunner. 
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the st:Jtutc of limitations had expired The Coun of Appeals properly 

affirmed rhc trial court's order dismissing the lawsuit as untimely. 

V. CO~CLVSION 

The petition tl)r review should be denied because the Court of 

Appeals· opinion docs not conf1ict with PAJVS !1, Sanders, Rental 

Housing, or any other opinion of this court. Klinkert's lmvsuit vvas verv 

untimely and properly dism1ssed. 

RESPFCTFL'LL Y SUBMITTED this day o!"June. 2015. 

Bv: 

/ 

ROBERT W FERCil 'SON 
Allorne:, (ieneral 

l/. //. '· i ~::_:::_ __ /!/~--------~-· 
A10flN HILLfVlA:''L \VSBA #25071 

/Assistant Attorney General 
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